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Decibion re: Defense Communications Agrincy; by Paul G. Demblirg
(for Elmer B. tCaats, Comptroller General).

Issue Area: Persannel Management and Compeisation: Compensation
(305).

Contact: Offoce of the General Counsel: Civilian Person"ul.
Bu/sget Function: General Government: Central Personnel

Management (805).
Authority: 55 Coamp. Gen. 539. B-183086 (1977) B-187287 (1977).

5 C.F.E. 511. CsC Bulletin 300-40, para. 4.

Agency requested decision on wvether diilian employees
detail:,ed to higher grade military peraonnel positions for
extendd periods would be entitled to retroactive temporary
promotions and backpay. Because these employees could not have
been temporarily promoted into military personnel positions,
they were ineligible for both ratruactive teupo'ary promotioas
and backpay. Their recourse was classification appeal during
tenure at higher grade. (Aathor/DJf)
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CMATTLR OF: Defense Communications Agency - Remedy
for Civilian Employees Detailed to Military
Positions

DIG3EST: Defense Communicatiorns Agency requests decision
whether civilian employees detailed to higher grade
military personrel positions for extended period
would be entitled tot retroactive 'temporary promo-
tions and backpay under our Turner-Caldwell deci-
sion, 55 Comp. Gen. 539 (1975), affirnmed by
B-183086, March 23, 1977, 55 Comp. Gen. 
Bebhuse these employees could riot have been
temnpor'irily.n romoted into the military personnel
positions. there would be no basis for backpay.
Thus, 'they may not receive retroactive temrporary
promotions. Available remedy for this situation
is classification appeal durlig perndency of detail.

This action involve a request for an advace deisisign from the
Defent e Communic'ations Agency's(DCA) as to 'whether a retroactive
te rMipoiry promnotin RIithirized by'car Turner-Caldwell decision,
55 Gomp. Gan. 539 (1975), and ouflAeconsideration of T.rner-
Caldwell decision, B-183086, March 23, 1977, 56 Comx Ueiii _,

may be granted to a civilian employee detailed to a military position
that would befor_'that emnPloe4e a higher grade positio'hunder the
civilian grade/niflitarv rank eqifivalency criterlnn employed by theDa-rtment of Defensde .The DCA currentlytw mliyb theDc~ pei'trnenten Yas t-wo claims unmder
consideration that involve the detail of civilian General Schedule
employees to poistiona allocated, graded an!i assigned for military
personnel Incumbency.

Our Turner-Caldwell line of decisions held that employees
detailed to higler grade positions for 'T"ore than 120 days, without
Civil Service Comruission'(CSC) aopprval, are entitled to retro-
active temrporarv ipromcntion 'with backpay for the period biegiriing
with the 121st day of the detaili'ritil the detail is terrnihated,. The
ratio'ale of those decisions was that,ailf ageriby has no discretion to
continue employee details beyond 120 days wfthout CSC's approval.
When an atrency continiuie a detail without authority. corrective
action in the'formn cf a retroa'6tive temriporary promotion with back-
pay is requiied as of 'the 121st day of the detail, for the employee,
provided then employee was otherwise Qualified and could have been
temporarily promoted into the porition at that time.
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The Commission has promulgated implementing guidance fore.
our Turner-Caldwell line of decisiohs in CSC Bulletin No. 300-40
dated May Z5, 1977, subject;, GAO Decision Awardin'g Baekpay for
Retroactive Temporary Promotions of Employees on Overlong De-
tails to Higher Graded Jobs (B-183085). Paragraph 4 of CSC Bulletin
No. 300-40 is relevant to the Issue before us and provides in part
as follows:

11* * * For purposes of this decision, the
position must be .an established one, biasistfId
under an occupational standard to a grade or pay
level. As the decision notes, the Supremr Court
recently ruled in United States v. Testan that
classification actions upgraring a oi'tfion may
rot be made retroactive no as to entitle an in-
cumbent to backoky. Care must be taken 'to
distinguish between employee claims based on
details to higher graded positions, 'and to claims
based on a classification action; only the former
may be considered for retroactive correction
under the decision." (Emphasis Li the original.)

Since the DCA employees could not have been temporarily
promoted to tbe trilitary positions to which tey were tiem'porarily
assign!d, corre6tive action unfider our Tirnher,-Cald*eU line. ode-
cisions would not be applicable. Thee remedy which was 4vailable
to these ermployees while they were serving in these highr, grade
military positions was a position classificat.on appeal ynde'r pro-
cedures outlined in 5 C. F. R. Part,511. See Matter 'of Hubert J.
Buteau - Claim for backpay for detail, B-187Z87, May 13, 1977.
That remedy, however, is only available while the employee is
performing the higher level duties and may not be applied on a
retroactive basis.

I.,t

Accordingly, employees temporarily assigned to higher grade
military positions imay not be given retrcactive temporary promo-
tions to the equivalent civilian grade.

Fbr 'ae inpler
of the United States
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